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THE CASE OF THE
MAJESTIC RABBI:
CONSENT TRIALS BEFORE
US MAGISTRATE JUDGES

IRA COHEN

.S. Supreme Court Justice Sonia
Sotomayor and I share, in some
respects, a similar background, as
both of us hale from the Bronx, N.Y.,
were born in the 1950s, are lifelong New York
Yankees fans, and practiced law in the Southern
District of New York. However, our principal
common denominator is the fact that both of us
were inspired to become lawyers by watching
the popular television character Perry Mason,!
that ever-victorious, fictional criminal defense
attorney? that lit up our early TV screens through
the magnificent performance of veteran actor
Raymond Burr.? “Perry,” as he was referred to
by his more-than-able Legal Secretary Della
Street* and Paul Drake,” the hound-dog private
investigator, seemingly was in trial every week.

When the iconic theme music began to play,® the camera would
slowly pan across the courtroom and zoom in on Mason intent-

ly studying a leaf of key documentary evidence. Then, as the
background music reached its crescendo, Mason would emit a
slight smile—no, a trademark smirk of self-satisfaction and con-
tentment—as he knew he was about to chalk up yet another win
against beleaguered L.A. District Attorney Hamilton Burger.” Each
Saturday night episode had a catchy, alliterative title, such as “The
Case of the Restless Redhead,” “The Case of the Witless Witness,”
and “The Case of the Perjured Parrot.” Yes, in those halcyon days,
Mr. Mason had a trial every week.? But the great Perry Mason
hardly would recognize our modern federal courthouses given the
marked absence of trial activity.

Trials in Decline

Peering out over the modern legal landscape, one observes the undu-
lating hills and majestic mountains of federal civil litigation in America.
Ever growing. Never ceasing. However, for decades, the percentage

of cases going the distance to trial, particularly in the civil sphere, has
been ensnared in a dramatic freefall.

According to annual figures published by the Administrative Office
of the U.S. Courts, the total number of federal civil trials peaked at
12529 in 1985, falling by more than two-thirds over the next two
decades to just 4,100 in 2003. By March of this year, the number had
dwindled to a paltry 2,332.

Founding Father and President Thomas Jefferson, a steadfast
proponent of the right to trial, expressed the view, “I consider that
[trial by jury] as the only anchor ever yet imagined by man, by which
a government can be held to the principles of its Constitution.™" Yet,
this formerly omnipresent pillar of our American system of jurispru-
dence—the full-dress trial—for decades now, has been quietly going
the way of the dodo.

There is a panoply of reasons for the precipitous decline in trials.
These factors include, without limitation, the aggravation, annoyance,
harassment, and oppression attendant to modern litigation. Further,
despite the admirable aspirations of Rule 1 of the Federal Rules of Civil
Procedure,"! federal litigation is anything but quick and inexpensive.

It must also be firmly borne in mind that potential legal exposures,
the trials and tribulations of the pre-trial process and motion practice;
the potency of evidence, the caliber of expert witnesses, the peccadil-
los of sitting judges, and the vagaries and vicissitudes of juries all must
be factored into the mix by the trial counsel and, then, pondered by
the well-informed client.

Moreover, there are more than abundant opportunities for alterna-
tive dispute resolution (ADR) (e.g., mediation and arbitration) and, in
some sectors of legal practice (e.g., construction disputes, consumer
and e-contracts, and sports disputes), resorting to ADR is more the
norm than the exception.'? Then, of course, in appropriate situations,
case-dispositive motions (e.g., summary judgment) filter out and
remove innumerable cases from the judicial caseload track.
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Who can deny the mass exodus of trials from our palaces of justice
to the even-more opulent private resolution forums?!® This worrisome
migration of litigants is causing rips and tears in the very fabric of our
justice system.

To reverse this rather alarming trend of the flight of trial practice
from federal court, trials somehow need to become more readily avail-
able, more efficient, and less expensive. Arbitrations, which sometimes
rival litigations in duration and cost, in my view, hardly are the panacea
they often are professed to be by academics.

Rather, in my estimation, federal court practitioners too often over-
look the opportunity to try their cases—faster and more economically
and, I would argue, equally suitably (if not better)—by U.S. magistrate
judges. By express statutory provision, magistrates can try cases, with
or without juries, by means of the parties’ consent.'

Who are the U.S. magistrates? What kinds of matters and cases
do they handle? What are their powers? What are the exceptions and
limitations on their powers? How does one arrange a trial before a
magistrate judge? To me, one of the most useful and comprehensive
overviews to direct you to, for general information concerning U.S.
magistrates, is a superlative white paper by Peter G. McCabe, “A Guide
to the Federal Magistrate Judges System.”"® There also is a very fine
back-issue of The Federal Lawyer, the May/June 2014 issue, which
covers the U.S. magistrate system.!

US Magistrate Judges, a Brief History

The historical and practical significance of U.S. magistrate judges
cannot be gainsaid and cannot be overstated.!” As Magistrate Judge
Leslie G. Foschio commented some two decades ago in 1999:

Though springing from modest origins, the work of the U.S.
commissioners and magistrate judges has played an important
and vital role in the growth and development of our nation’s
federal judiciary.'®

Magistrate judges are judicial officers appointed to assist district
judges in the performance of the latter’s duties.'” This type of statu-
tory judicial officer is authorized by 28 U.S. Code §§ 631-639.

Evolving from the old post of U.S. commissioner® in 1968,
Congress statutorily created the position of U.S. magistrate.?! Later
renamed U.S. magistrate judges,? this elite cadre of judicial officers
serve under Article I?® of the U.S. Constitution and are appointed by
the district court judges of the various courts around the nation.?*

While district judges are nominated by the president and con-
firmed by the U.S. Senate for lifetime tenure, U.S. magistrate judges
are appointed, based upon merit selection, by a majority vote of the
federal district judges of a particular district and serve terms of eight
years (full-timers) or four years (part-timers); they are subject to
possible reappointment.

Accordingly, the authority of the magistrate judges is derived
from the district court. Besides an overarching federal scheme of du-
ties or tasks, each district (and each district judge) can cherry-pick
the duties and functions they wish to delegate to the magistrate
judges.?® As to consent trials, however, the parties’ destinies lie in
their own hands; they can freely elect and choose a magistrate judge
to preside over and decide their controversy.

Magistrate Judges’ Official Duties
On the civil side of the coin, magistrate judges are assigned duties
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by district judges. In that capacity, the former frequently preside
over most phases of federal cases. The specific duties of a magistrate
judge vary from district to district, but the responsibilities always
include handling matters that would otherwise be on the dockets of
the district judges.

The decisions handed down by a magistrate judge are subject to
review and approval, modification, or reversal by the district judge,
except in consent civil cases, as explained with greater particularity
wfra. There are cases wherein the parties, in advance, consent to
allow the magistrate judge, in essence, to exercise the jurisdiction
of the district judge. In such cases, an appeal from the decision of
the magistrate judge is heard by the U.S. Court of Appeals for the
pertinent circuit.

The U.S. Supreme Court found, in Northern Pipeline Construc-
tion Co. v. Marathon Pipe Line Co.,?° that Congress has the power
under Article I to create so-called “adjunct tribunals” so long as the
“essential attributes of judicial power” remain vested in the Article
1II courts. Magistrate judges fit comfortably into this pigeonhole.
Consequently, however, their rulings are subject to de novo review
by the delegating district judge. It is the Article III court, then, that
reserves the exclusive power to render and enforce final judgments.
The Supreme Court later noted, in Commodity Futures Trading
Commission v. Schor,?” that parties to litigation could voluntarily
waive their right to an Article III tribunal and thereby submit them-
selves to a binding judgment from an Article I tribunal.

Civil cases typically are referred to magistrate judges in one of
three ways; the first two routes sometimes are referred to as “Section
A” and “Section B” referrals. Both types stem from Title 28 U.S. Code
§ 636(b)(1). First, pursuant to a Section A type referral, the magis-
trate judge can issue orders on non-dispositive motions. Second, in
accordance with a Section B referral, he or she can conduct all pro-
ceedings and then issue orders on any non-dispositive matters but,
as to any dispositive matters, must ultimately issue to the referring
district judge a report and recommendation for the final disposition.?

So empowered, magistrate judges adroitly handle a wide
spectrum of civil case duties for the district courts. These tasks
encompass both the referrals from the district judges, as well as the
presiding judge functions allowed by statute. In 2017, magistrate
judges disposed of a total of 1,099,482 matters, nearly the same num-
ber as in 2016. Overall, magistrate judges issued more reports and
recommendations on final rulings in civil cases not involving prison-
ers (up 4 percent to 15,285), but they notably held fewer settlement
conferences/mediations than in 2016 (down 4 percent to 21,239).%

The third manner in which a magistrate judge can be brought on
board a civil case is if all parties consent, in writing, to his or her ju-
risdiction under 28 U.S. Code § 636(c). In such cases, the magistrate
judge “may conduct any or all proceedings in a jury or nonjury civil
matter and order the entry of judgment in the case.”

Since 2013, magistrate judges have handled more evidentiary
hearings (up 23 percent) and have concluded 10 percent more civil
cases with the consent of the parties.®” For one of the most scholarly
articles on the amplified role of magistrate judges, see Magistrate
Judge Tim Baker's article “The Expanding Role of Magistrate Judges
in the Federal Courts.”!

Magistrate Judges’ Trial Jurisdiction
In the Federal Magistrates Act of 1979,% Congress expanded the au-
thority of the magistrates by granting consent jurisdiction, enabling



them to conduct civil trials (jury or non-jury), so long as the parties
consent to the trial.** The procedure for consent trial is set forth in
Federal Rules of Civil Procedure Rule 73, which provides, in perti-
nent portion, as follows:

Rule 73. Magistrate Judges: Trial by Consent; Appeal
(a) TriaL BY ConsENT. When authorized under 28 U.S.C. § 636(c), a
magistrate judge may, if all parties consent, conduct a civil ac-
tion or proceeding, including a jury or nonjury trial. A record
must be made in accordance with 28 U.S.C. § 636(c)(5).
(b) Consent Procedure.

(1) In, General. When a magistrate judge has been desig-
nated to conduct civil actions or proceedings, the clerk
must give the parties written notice of their opportunity
to consent under 28 U.S.C. § 636(c). To signify their con-
sent, the parties must jointly or separately file a statement
consenting to the referral. A district judge or magistrate
judge may be informed of a party’s response to the clerk’s
notice only if all parties have consented to the referral.

(2) Reminding the Parties About Consenting. A district
judge, magistrate judge, or other court official may remind
the parties of the magistrate judge’s availability but must
also advise them that they are free to withhold consent
without adverse substantive consequences.

The general principle of jurisdiction by virtue of consent of the lit-
igating parties is put into play by § 636(c), coupled with Rule 73(a).?
A recognized exception to such consent jurisdiction is the power of
contempt. Such a hearing is to be conducted by the district judge
upon certification of the facts and an order to show cause issued by
the magistrate judge.®

The purpose of Rule 73(b) is to implement the “blind consent”
provision of § 636(c)(2). The idea is that neither the judge, nor the
magistrate ought to attempt to induce a party to consent to refer-
ence of a civil matter to a magistrate judge. Vacaturs of such trial
references are covered by § 73(b)(3).%

As for appeals of a magistrate judge’s judgment, there currently
is only one pathway to appeal provided by rule and statute. This
appellate avenue is laid out under Rule 73(c), as well as 28 U.S. Code
§ 636(c)(3). That is to say, an appeal by the aggrieved party must
“be taken directly to the appropriate U.S. Court of Appeals from the
judgment of the magistrate in the same manner as an appeal from
any other judgment of a district court.”"

Why It Makes Sense to Consent to a Magistrate Judge Trial

The federal district court civil caseload is ever increasing, not
decreasing. For 2018, there was an increase in filings of 6 percent to
370,085.% Nevertheless, the trial numbers have doggedly maintained
their earthward trajectory.

The practical, and inexorable, result is that if you have a civil
legal action in federal court in the United States, the overwhelming
odds are that you will never be going to trial! To illustrate, for the
12-month period ending March 31, 2019, out of a total of 307,000
cases, only 2,332 were terminated during or after trial. That means
that only 0.76 percent of all cases reached trial—less than 1 percent!
Of those cases, there were 687 non-jury and 1,645 jury trials.*

During the 12-month period that ended September 2018, U.S.
magistrate judges handled a total of 17,112 § 636(c) consent cases.

Of those cases, 16,791 were disposed of without trials. There were a
remainder of 321 cases, 99 of which were bench trials and 222 were
jury trials.** When we do the math, we find that approximately 1.9
percent of the total number of § 636(c) cases reached trial. Though
that percentage still is not worth writing home about, it is more than
double the percentage rate of trials presided over by district judges.

Overall, the total number of trials being held by U.S. magistrate
judges has been rather steadily declining since 1995. In 1990, mag-
istrate judges presided over 495 jury trials and 513 bench trials. At
their height, in 1995, there were 813 jury trials and 783 bench trials.

By the year 2000, however, jury trials in front of magistrate judges
had tailed off to 750; by 2010, the number was down to 328; and by
2015, there were only 262 jury trials. The figure for 2018 was just 222
jury trials.*!

The non-jury case statistics did not fare much better. In the
year 2000, there were 550 non-jury trials. By 2010, the number had
slipped to 172; by 2015, the count was down at 110. The 2018 tally
was a measly 99 for bench trials.*

However, there is another way to look at this. For example, if
we take the 2018 numbers: Magistrate judges handled 17,112 total
§ 636(c) consent matters; of those, 222 were jury trials and 99 were
bench trials. That makes 321 trials in all, or 1.9 percent of the total.
For litigators, this is still more than double the chance that you
will have of going to trial before a U.S. district judge. Moreover, the
“odds are ever in your favor” since consent trials rule out the laws of
chance and the vagaries of litigation.

Some districts (and some circuits) make better, or at least, more
frequent, use of magistrate judges’ trials (e.g., Seventh, Ninth, and
Eleventh Circuits). The Seventh Circuit was the clear winner: For
2018, there were 40 jury and eight bench trials before magistrate
judges. Such trials are least-frequently utilized in the First, Sixth,
Eighth, and Tenth Circuits; in the Tenth Circuit, for example, there
were no bench trials at all for the 12-month period ended September
2018.%

For the district judges, it makes perfect sense to utilize mag-
istrate judges for trials. Such a practice, in theory, should help to
relieve overall congestion in the court’s civil docket. Annie Kelley, a
judicial clerk in Philadelphia, noted some of the advantages of a mag-
istrate judge trial, such as avoiding the heavy district court backlog,
and the scheduling ease and convenience (as the trial before the
magistrate judge can be specially set).* Moreover, Kelley pointed out
that the date will be agreeable to both sides and, thus, less stressful
and lawyer friendly.

The chief district judge of the District of Idaho, Hon. David C.
Nye, summed it up well in a notice to attorneys:

The District of Idaho’s magistrate judges have direct experi-
ence with nearly all types of civil matters filed in our court.
Each magistrate judge in the District of Idaho underwent a
highly competitive selection process and had years of litiga-
tion experience before being appointed to the bench. Each of
Idaho’s magistrate judges is active in the community and in
continuing legal education for law students and attorneys....
The District of Idaho’s magistrate judges bring hundreds

of hours of federal judicial experience to their work at our
court. I encourage you to familiarize yourself with the consent
process and consider consenting to have a magistrate judge
preside over your case.*®
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Magistrate Judge Morton Denlow, from the U.S. District Court for
the Northern District of Illinois, sitting in the Windy City of Chicago,
echoed the call for more consent trials. Writing in 2011, Magistrate
Judge Denlow highlighted other advantages of the magistrate judge
trial procedure, such as avoidance of duplication of effort and firm
and early trial dates, not to mention the high caliber of quality in the
magistrate judge ranks.*

Generally, consenting to jurisdiction before a magistrate judge
means that your case is going to be handled on its own, special “rock-
et docket.” Since the wheels of justice tread slowly, why not jump
aboard a judicial train operating on the express track?

Apart from conserving precious judicial resources, in many
instances, the magistrate judge already will be very conversant with
your case. Many times, the magistrate judge will have to handle all
the discovery issues and disputes, so he or she will be familiar with
the case and counsel.

Similarly, in the case of motion practice, discovery motions will
be heard by the magistrate judge. Many times, argument is request-
ed and allowed or scheduled ab #nitio by the magistrate judge.

The same holds for dispositive motions assigned to the magistrate
judge for report and recommendation to the court. Hearings are a
commonplace occurrence. In stark contrast, nowadays district judges
entertain fewer and fewer live hearings on motions.

The reality is that in many cases assigned to district judges you,
first, will see the district judge at the initial or preliminary scheduling
conference. The next time you will see the district judge may not be
until the final pre-trial conference. If less than 1 percent of cases go
to trial, how often will there even be a final pre-trial conference?

I realize that some of the more mature lawyers may harbor some
old-fashioned ideas about magistrate judges. They may remember
the old system, to wit, magistrates with lesser powers and even less
prestige and respect. To be sure, until the 1990, the magistrates were
not even called “judges.”"”

That is unfortunate because, by contrast, in my experience
appearances before magistrate judges tend to evoke a more convivial
atmosphere. There are rarely distractions with myriad other civil
and/or criminal matters. It is more like a private audience with a
thoughtful, highly competent judicial officer who possesses the time,
patience, and legal insight to hear and properly decide the matter.*

Accordingly, in my view, it has taken far too long, but magistrate
judges have earned, and deserve, our utmost respect. They are, after
all, federal judges.

During the latter part of the last century, I was clerking for a
magistrate in the Southern District of New York (a.k.a., the “Mother
Court”).* My magistrate (and mentor) was Hon. Harold J. Raby,
who was known as “Magistrate Raby.” In an otherwise garden-variety
habeas corpus case, a fellow who was marking time as a guest of
the federal government penned a petition inexplicably addressed
as follows: “Dear Majestic Rabbi....” The magistrate graciously took
that as one of the nicest compliments he had ever received from a
litigant. Erle Stanley Gardner, the author of the Perry Mason books,
might have called it “The Case of the Majestic Rabbi.”

Magistrate Raby had a wealth of experience behind him. He had
served as an assistant U.S. attorney,” and he had argued and won
an important appeal argued before the great Second Circuit jurist
Learned Hand. Magistrate Raby long sat on the bench of one of the
busiest federal courts in the nation, but he retired before magistrates
had the official title of “judge” bestowed upon them. Believe me, he
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was a “judge” in every sense of the word.”* Possessed of a superior le-
gal mind, he was a gifted writer.” His sense of fairness was Solomon-
ic; his integrity beyond reproach. Of prime importance, his judicial
demeanor was, hands down, the best I have ever seen on the bench.?

So, to my federal practitioner colleagues, I would say as follows:
The next time you have an opportunity, or need, to secure a trial
date sooner rather than later, while still protecting your client’s inter-
ests, seriously consider consenting to a trial before a U.S. magistrate
judge. Talk to your client. Speak about strategy. Jawbone about the
“pros and cons”; debate about the advantages and disadvantages.
Once you have an informed consent from your client, secure the
appropriate form from the clerk of court (or the court’s website) and
make your election crystal clear. Needless to say, the other party(ies)
will likewise have to give their written consent in order for a trial to
occur. As they say in Argentina, “It takes two to tango.”

Conclusion

About 16 years ago, in July 2003, then Massachusetts’ Chief District
Judge William Glover Young observed: “The evidence is all around
us. It is the Article I, not the Article III, trial judiciary that is today
expanding, vital, and taking on ever more judicial responsibilities.”*
While it is true that the overall role of magistrate judges has been
expanding, as we have seen, the trial numbers clearly are not on the
rise. Quite to the contrary, the number of trials in federal court, both
before the district court and the magistrate judges, steadily has been
diminishing.

Hopefully, as time marches on—as it invariably does—magistrate
judges will be called upon more often to serve as the presiding ju-
dicial officer in trial cases. Beyond peradventure of doubt, magis-
trate judges are well-qualified, experienced, and sagacious judges,
typically harboring impressive and vast litigation and extensive trial
experience. And, it bears repetition, they are federal judges.

Assuming, arguendo, that all parties consent to a trial before
the magistrate judge, you will be off to the races. You can arrange,
with the magistrate judge’s chambers, a mutually agreeable trial
date, not to mention the convenient timing of any pre-trial sub-
missions, all with no fuss and no muss. Go ahead and prepare for
your day in court. It will be just as if you had pulled that orange
“Chance” card in a Monopoly game that says “GO TO TRIAL! GO
DIRECTLY TO TRIAL! DO NOT PASS GO! DO NOT COLLECT
$200! GO TO TRIAL!”

Good luck! Know that you are in more than capable judicial
hands. Rest assured that the U.S. magistrate judge will afford your
client, and all parties, a full and fair trial. Now, maybe you will win ...
and maybe you will lose. But just pray that your learned adversary is
not a big-time, old-time Perry Mason fan. ®

Ira Cohen, B.A., J.D., LL.M., is a partner of
Henkel & Cohen P.A. of Miami. He has been
practicing law for over 36 years. He is a
proud member of the Federal Bar Association
and a fellow of the Foundation of the FBA.
Cohen also is an officer and board member of
the Intellectual Property Law Section of the
FBA.
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